
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/NP/305/00 
 

In the complaint between: 
 
S E Liebenberg            Complainant 
 
and            
 
Municipal Gratuity Fund       Respondent 
 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30M OF 
THE PENSION FUNDS ACT OF 1956  
 
 

1. This is a complaint lodged with the Pension Funds Adjudicator relating to 

the fund’s repudiation of the complainant’s claim for a disability benefit. No 

hearings were conducted and therefore in determining this matter, I have 

relied on the documentary evidence and the investigation conducted, under 

my supervision, by my investigator, Lisa Shrosbree. 

 

2. The complainant was employed by the Bethal Transitional Council (“the 

Council”) as a receptionist and a member of the Municipal Employees 

Gratuity Fund (“the fund).  

 

3. In 1991 the complainant developed lower back pain and on 28 May 1992 

underwent a back operation. The problem became gradually worse over the 

years. The council, on behalf of the complainant, eventually applied for a 

disability benefit on 12 May 2000.  

 

4. Rule 35 governs disability benefits and reads: 
 

(1) Any MEMBER of the LOCAL AUTHORITY in whose service a MEMBER is, may 

apply to the COMMITTEE for the discharge of such MEMBER owing to ill-health. 
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(2) On receipt of the application contemplated in subsection (1), the MEMBER shall 

be requested to nominate a medical practitioner within fourteen days of such 

request (failing which the LOCAL AUTHORITY concerned shall nominate a 

medical practitioner), who shall then be appointed by the FUND to examine the 

MEMBER. If the COMMITTEE, in its sole discretion, requires further evidence, it 

may appoint such additional medical practitioners as the COMMITTEE considers 

fit to examine the MEMBER. 

 

(3) If the COMMITTEE deems it necessary, it may appoint any independent person 

or institution to consider an application for the discharge of a MEMBER owing to 

ill-health. The person or institution so appointed shall follow the procedure 

normally adopted by it in evaluating applications of this nature. 

 

(4) If the COMMITTEE, acting upon the advice of medical practitioners, or an 

independent person or institution appointed in terms of subsection (3), finds a 

MEMBER, by reason of infirmity of mind or body, to be totally and permanently 

incapable of discharging the duties for which he was appointed, and (with or 

without further training) any other duties which such MEMBER would reasonably 

be capable of discharging by virtue of his training and/or experience, and if his 

service is terminated as a result of such infirmity, and such infirmity was, in the 

opinion of the COMMITTEE, not deliberately caused by the MEMBER, he shall 

be entitled to the greater of his FUND CREDIT or (5-m/30) times his annual 

EMOLUMENTS at the date of his disability, where m is equal to -  

 

(a) 0, if he has not yet reached the age of fifty five years; 

the number of completed months from reaching the age of fifty 

five years, after he has reached the age of fifty five years but not 

the age of sixty; 

(b) 60, after he has reached the age of sixty years: 

 

Provided that a MEMBER whose service has previously been terminated 

due to ill-health shall only be entitled to a benefit in terms of section 

34(1): Provided further that the COMMITTEE may, in its sole discretion 

and subject to such conditions as it may deem fit, remove this restriction. 

 

Payment of the benefit, together with INTEREST, calculated form the 

date following the MEMBER’S leaving service to the date of payment, 
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will be made as soon as possible after the date of the MEMBER’S 

leaving service. Once the benefit has been paid to the MEMER, the 

MEMBER will have no further claim against the FUND in this regard. 

 

(5) The cost of all the medical examinations shall be paid by the MEMBER or the 

LOCAL AUTHORITY, whoever applied for discharge by reason of ill-health. 

 

5. In terms of the above, to qualify for the disability benefit, a member has to 

be totally and permanently incapable of discharging the duties for which she 

was appointed or any other duties which she would reasonably be capable 

of discharging by virtue of her training and/or experience 

 

6. In support of her application, the complainant submitted a questionnaire 

dated 11 May 2000 completed by her attending general practitioner, Dr de 

Lange who states briefly therein that the complainant’s back problems 

render her permanently incapable of performing her own occupation or any 

other occupation. 

 

7. On receipt of the application, the fund referred the complainant to Dr Theo 

Odendaal, an orthopaedic consultant. On the basis of an examination 

conducted on 14 June 2000, Dr Odendaal submitted a report dated 21 June 

2000 which reads in part: 

 
Mrs Liebenberg suffers from mild cervical disability. There is early failure of the 

C4-5 & 5-6 discs as demonstrated on the available radiographs. The condition is 

not serious and apart from the moderate discomfort it causes her, should 

interfere only minimally with occupational and social activities. 

Disability from the low back is in the low average range. The main source of back 

discomfort at this stage appears to be the L3-4 disc, which has failed grossly and 

is probably unstable. This condition is also not immediately threatening but may 

well require surgical stabilization at some stage in the future. This spine should 

be protected from heavy lifting and bending and an occupation requiring these 

activities should be avoided. Apart from this limitation Mrs Liebenberg should be 

able to pursue any career within her field of experience.  
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8. On the basis of Dr Odendaal’s report the fund repudiated the complainant’s 

claim in a letter dated 4 August 2000 which reads: 

 
Met verwysing na u aansoek om ‘n Mediese Raad ten opsigte van mev. 

Liebenberg, moet one u meedeel dat u aansoek na aanleiding van die mediese 

verslae onsusksesvol is. 

 

Sy het las van rug en nekpyn, maar die ongeskiktheid wat die veroorsaak is 

gering. Sy behoort instaat te wees om voort te gaan met haar eie beroep indien 

sy voorsorgmaatreels toepas, byvoorbeeld, om nie swaar voorwerpe op te lig nie. 

 

9. On 23 September 2000, shortly after receiving notice of the repudiation, the 

complainant resigned. It would appear that on suspicion of embezzling 

council funds, the complainant was suspended with effect 29 August 2000 

pending the outcome of disciplinary proceedings against her. She 

subsequently resigned and received a withdrawal benefit of R13 302.80 

calculated as follows: 

 
Fund Credit  R22 571.26 
less advance  R7 500.00_ 
   R15 071.26 
less tax   R2 384.55_ 
   R12 686.71 
plus interest  R616.09__ 
   R13 302.80 

 

10. The complainant’s complaint is that her back problems entitle her to the 

disability benefit in terms of rule 35 and that the fund erred in repudiating 

her claim.  

 

11. The question is whether the complainant has any basis for her claim. 
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12. It is not clear from the evidence what prompted the complainant’s 

resignation. From the evidence available the probabilities are that it was the 

impending disciplinary proceedings. 

 

13. However the reason for the complainant’s resignation is not relevant, the 

legal consequences being the same, namely, that by resigning the 

complainant’s membership of the fund was terminated and she thereby 

relinquished all her rights in terms of its rules. 

 

14. This begs the question: supposing the complainant resigned because her 

disability rendered her incapable of working anymore? In this instance, the 

appropriate action would have been for her to have absented herself from 

work on the grounds of incapacity in which instance her obligation to 

perform in terms of her contract of employment would have been 

suspended by temporary supervening impossibility but the contract and her 

status as an employee would have continued in operation. She would 

thereby have remained a member of the fund and retained her rights in 

terms of the rules. 

 

15. However since the complainant is no longer a member of the fund and has 

thereby relinquished her rights in terms of its rules, she is no longer entitled 

to the disability benefit in terms of rule 35 nor is she entitled to appeal the 

fund’s repudiation.  

 

16. As stated at the outset, no hearing has been held in this matter and the 

findings here are based on the limited evidence provided. Justice therefore 

requires that the parties be afforded an opportunity to address the relevant 

facts and arguments raised here. 
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17. Accordingly, I hereby issue a rule nisi in terms of which the parties are 

called upon to show cause, if any, within 14 days of this preliminary 

determination, why the following final order should not be granted: 

 

The complaint is dismissed. 

 

 

 

SIGNED at CAPE TOWN this 28th day of September 2001. 

 

 

 

………………................................... 

JOHN  MURPHY 
PENSION FUNDS ADJUDICATOR       
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